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THE ALTERNATIVE, TO 
ISSUE STAY 

I. INTRODUCTION AND 
IDENTITY OF MOVING PARTY 

Moving party Washington Department of Retirement 

Systems (DRS) has filed a notice of an appeal and notice of 
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supersedeas without bond of a final judgment requiring DRS to 

transfer more than $118 million to the individual retirement 

accounts of over 26,000 class members. The trial court described 

its judgment as an injunction and ordered this purported 

injunction to take effect "immediately, unless a stay is granted 

by" this Court. 

DRS asks this Court to rule that the final judgment has 

been superseded as a matter of right by notice under RCW 

4.92.080 and RAP 8. l(f), because that judgment is both a money 

judgment and a decision affecting personal property under RAP 

8.l(b)( l )  and (2). Alternately, DRS asks the Court to stay the 

final judgment under RAP 8.1 (b )(3) and RAP 8.3. Otherwise, 

compliance with the trial court's judgment will cause DRS to 

lose the benefit of a meritorious appeal. 

A judgment that requires transfer of money to specific 

accounts (because of an alleged taking of class members' 

personal property) is effectively a money judgment as well as a 

decision affecting property under RAP 8 .1 (b )(1) and RAP 

2 



8.l(b)(2), respectively. DRS is entitled to supersede the 

judgment as a matter of right and without posting a bond. See 

RCW 4.92.080 and RAP 8. l(f). 

If, however, the trial court's final judgment is truly 

equitable relief, rather than a money judgment or a decision 

affecting property in disguise, this Court should grant a stay 

because, at a minimum, this matter presents debatable issues 

concerning (1) whether the proper measure of just compensation 

for a takings claim is the benefit to the taker or the amount that 

the property owner lost, and (2) whether a trial court can 

determine issues of disputed fact on a motion for summary 

judgment. A stay is necessary to preserve the fruits of a 

successful appeal by DRS and will cause little or no harm to 

respondents. This makes a stay pending appeal appropriate under 

both RAP 8.l(b)(3) and RAP 8.3. 

II. STATEMENT OF RELIEF SOUGHT 

Pursuant to RAP 8.l(b)( l )  and (2), DRS respectfully 

requests that this Court rule that the trial court's June 25, 2026, 
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Order Granting Summary Judgment for the Plaintiffs and 

Denying Summary Judgment for the Defendant and Final Order 

("Summary Judgment") and Order on Common Fund Attorney 

Fees, Expert Expenses, and Plaintiff Service Awards ("Common 

Fund Order," and, with the "Summary Judgment," the "Orders") 

have been superseded by DRS's filing of a notice under RAP 

8.1 (f). See Declaration of Robert B. Mitchell in Support of 

Appellant's Motion to Recognize Supersedeas or, in the 

Alternative, to Issue Stay, ("Mitchell Deel."), Exhibits A 

(Summary Judgment), B (Common Fund Order), and C (DRS's 

RAP 8.l(f) Notice). In the alternative, pursuant to RAP 8. l (b)(3) 

and RAP 8.3, DRS requests that this Court stay the Orders 

pending the outcome of this appeal. 

Ill FACTS RELEVANT TO MOTION 

DRS is the defendant in trial court proceedings involving 

the Teachers' Retirement System (TRS), which DRS manages. 

Plaintiffs/respondents, TRS members, alleged that DRS violated 

the Takings Clause of the United States and Washington 
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Constitutions by withholding money due to them by not crediting 

their accounts with interest on a daily basis, rather than quarterly 

or annually, before they transferred from one retirement plan, 

called TRS Plan 2, to another, called TRS Plan 3. The alleged 

taking occurred in the late 1990s. This case has a long history of 

litigation in both state and federal court. 

In late 2024, the United States Court of Appeals for the 

Ninth Circuit affirmed a district court ruling "that the Teachers 

'have established a pecuniary loss and a complete per se takings 

claim, as a matter of law."' Fowler v. Guerin, No. 23-35414, 

2024 WL 4891016, at *2 (9th Cir. 2024). DRS told the trial court 

that it conceded liability, but solely as to the Ninth Circuit's 

holding that respondents had established a per se taking in 

violation of the Fifth Amendment in the exact circumstances 

under consideration by the federal court. DRS did not concede 

liability in any other respect. 

This meant that the trial court had to determine just 

compensation for respondents' constitutional takings claim. The 
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parties agreed that the compensation formula here has three 

components: (1) withheld interest, which requires correcting the 

calculation of interest to reflect the awarding of daily interest; (2) 

the increase in a transfer payment made pursuant to RCW 

41.32.8401, which was calculated based on the size of account 

balances at the time of transfer and would have been larger had 

daily interest been paid; and (3) compensation for the time period 

after the taking and prior to final judgment. However, the parties 

disagreed about how each component should be calculated as 

well as the legal standard that should be used to measure just 

compensation. 

The parties argued for their proposed methods to calculate 

the components in cross-motions for summary judgment. On 

June 25, 2026, the trial court granted respondents' motions for 

summary judgment, final injunction, and common fund attorney 

fees, expert expenses, and plaintiff service awards. See generally 

Mitchell Deel., Exs. A (Summary Judgment) and B (Common 

Fund Order). 
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DRS objected to the lack of a stay in the Orders and set 

forth in detail why the trial court should stay them. See generally 

Mitchell Deel., Ex. D (Defendant's Objections to Plaintiffs' 

Proposed Final Judgment). For their part, respondents proposed 

a 30-day delay in the effective date of the Orders. Mitchell Deel., 

Ex. E (Plaintiffs' Proposed Final Judgment) at 2 ("The Court's 

injunction is effective 30 days after this order, unless a stay is 

granted by the appellate court under RAP 8.1 (b )(3 ). "). The trial 

court disregarded both DRS's objections and respondents' 

proposal, and, without explanation, required DRS to transfer 

over $118 million to respondents "effective immediately, unless 

a stay is granted by the Court of Appeals." Id., Ex. A (Summary 

Judgment) at 20-21. 

IV. GROUNDS FOR RELIEF AND ARGUMENT 

A. The Orders are superseded as a matter of right as 
money judgments under RAP 8.l(b)(l). 

The Orders are, in all but name, money judgments 

supersedable as of right by DRS. Under RAP 8.1 (b )(1 ), "a party 

may stay enforcement of a money judgment by filing in the trial 
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court a supersedeas bond[.]" As a state agency, DRS is not 

required to file a supersedeas bond. RCW 4.29.080. Pursuant to 

RAP 8. l(f), DRS filed a notice that the Orders are superseded 

without bond. Mitchell Deel., Ex. C. This Court should rule that 

the Orders were superseded upon the filing of that notice. 

While respondents asked the trial court for injunctive 

relief, a vestige of their federal-court claim, they actually sought 

(and were granted) payment of money to them, their lawyers, and 

other members of the class. Mitchell Deel., Ex. F (Plaintiffs' 

Motion for Summary Judgment) at 1 (requesting a "transfer[] 

from Teachers' Retirement System (TRS) Plan 2 trust fund to the 

teachers' individual investment accounts"); id., Ex. A (Summary 

Judgment) at 20 (ordering a transfer of money to respondents). 

In other words, respondents received a money judgment. 

DRS urges this Court to recognize the substance of the 

Orders. To hold otherwise would place form over substance, to 

DRS' s detriment. See State v. Superior Ct. of Washington for 

King Cnty. , 125 Wash. 374, 378, 216 P. 353 (1923) (holding that 
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an equitable judgment requiring payment of money is "in effect 

a money judgment only . . .  [which] must stand on the same 

footing as any other money judgment, and was supersedable as a 

matter of right")� Great-West Life & Annuity Ins. Co. v. Knudson, 

534 U.S. 204, 210 (2002) ("Almost invariably . . .  suits seeking 

(whether by judgment, injunction, or declaration) to compel the 

defendant to pay a sum of money to the plaintiff are suits for 

'money damages,' as that phrase has traditionally been 

applied[.]") (quoting Bowen v. Massachusetts, 487 U.S. 879, 

918-919 (1988) (Scalia, J., dissenting)). 

B. The Orders are superseded as a matter of right as 
decisions affecting property under RAP 8.l(b)(2). 

The Orders are also decisions affecting personal property, 

supersedable as of right by DRS. Under R AP  8. l(b )(2), "a party 

may obtain a stay of enforcement of a decision affecting rights to 

possession, ownership or use of . . .  tangible personal property, 

or intangible personal property, by filing in the trial court a 

supersedeas bond[.]" If this Court does not rule that the Orders 

are money judgments, the Court should rule that they are 
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decisions affecting property and are therefore superseded by the 

filing of DRS's RAP 8. l(f) notice. 

Respondents' claim is based on an alleged taking of their 

property (interest on the funds in their TRS Plan 2 accounts), 

with the requested remedy being a determination of their rights 

to that property and the return of their property. See, e.g., 

Mitchell Deel., Ex. F (Plaintiffs' Motion for Summary 

Judgment) at 20 ("All earnings on the teachers' funds held in 

trust in the Commingled Trust Fund are the teachers' property."); 

id. at 25 ("The teachers' property must be returned by crediting 

their accounts with the earnings . . . .  Moreover, the property 

rights at issue here arise from Washington law[.]"). The Orders, 

which ruled on respondents' claim and granted them the relief 

requested under their theory of the case, are on their face 

decisions affecting the rights to possession, ownership, and use 

of property. 

The Orders held, albeit incorrectly, that earnings that 

accrued on the funds after they were taken from respondents and 
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invested by the Washington State Investment Board in its 

Commingled Trust Fund were "the private property" of 

respondents, who "own their funds' earnings that have 

accrued[.]" Mitchell Deel., Ex. A (Summary Judgment) at 17. In 

other words, the Orders determined that respondents had the right 

to possess, own, and use the property that DRS had taken from 

them, plus earnings that accrued on the funds after they were 

taken from respondents and invested by the Washington State 

Investment Board in its Commingled Trust Fund. 

C. If the Orders are not superseded as of right, this Court 
should stay the Orders under RAP 8.l(b)(3) and RAP 
8.3. 

R AP  8.l(b)(3) allows this Court to stay enforcement of a 

trial court decision "in other civil cases, including cases 

involving equitable relief[.]" In evaluating whether to stay 

enforcement of the trial court's decision, this Court considers (1) 

whether the issues presented by the appeal are debatable, and (2) 

whether the stay is necessary to preserve the fruits of a successful 
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appeal, considering the equities of the situation. RAP 8 .1 (b )(3 ); 

see Purser v. Rahm, 104 Wn.2d 159, 177, 702 P.2d 1196 (1985). 

Both factors favor a stay here. At a minimum, this matter 

presents debatable issues concerning (1) whether the proper 

measure of just compensation for a takings claim is the gain 

realized by the Government as taker or the loss realized by the 

property owner, and (2) whether a trial court can determine 

issues of disputed fact on a motion for summary judgment. A 

stay is also necessary to preserve the fruits of a successful appeal 

by DRS, whereas respondents will suffer minimal to no harm 

because they will receive post-judgment interest during the 

appeal period if the Orders are upheld. Declaration of Amy 

McMahan in Support of Appellant's Motion to Recognize 

Supersedeas or, in the Alternative, to Issue Stay ("McMahan 

Deel."), at ,r,r 15-16. 

This Court also has the inherent authority to stay trial court 

proceedings in aid of its appellate jurisdiction, and it should do 

so here. See Kennett v. Levine, 49 Wn.2d 605, 606-07, 304 P.2d 
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682 (1956); RAP 8.3 ("[T]he appellate court has authority to 

issue orders, before or after acceptance of review . . . to insure 

effective and equitable review, including authority to grant 

injunctive or other relief to a party."). A stay is appropriate under 

RAP 8.3 for many of the same reasons that it is appropriate under 

RAP 8.l(b)(3). Absent a stay, the fruits of a successful appeal 

will be destroyed. No appellate review of the debatable issues in 

this case, much less effective or equitable review, will be 

possible without the requested stay. 

1. DRS presents debatable issues to support a stay. 

While DRS believes the trial court committed multiple 

errors that require reversal, at this juncture all that is necessary 

for this Court to determine is that the issues raised on appeal are 

debatable. "Debatable issues" are merely those "on which 

reasonable minds might differ." See Carillo v. City of Ocean 

Shores, 122 Wn. App. 592, 619, 94 P.3d 961 (2004). The 

standard is even lower when there is danger that the lack of a stay 

would endanger a meaningful appeal. See Boeing Co. v. 
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Sierracin Corp., 43 Wn. App. 288, 291, 716 P.2d 956 (1986) 

("[C]ourts apply a sliding scale such that the greater the inequity, 

the less important the inquiry into the merits of the appeal. 

Indeed, if the harm is so great that the fruits of a successful appeal 

would be totally destroyed pending its resolution, relief should 

be granted, unless the appeal is totally devoid of merit.") 

(emphasis added). This standard is clearly met here. 

The trial court erred in measuring just compensation for 

the taking by the Government's gain rather than the property 

owner's loss. The trial court ordered DRS to pay respondents 

earnings that accrued on the funds after they were taken from 

respondents and invested by the Washington State Investment 

Board in its Commingled Trust Fund. Mitchell Deel., Ex. A 

(Summary Judgment) at 20. The trial court cited, among other 

authorities, Philips v. Washington Legal Foundation, 524 U.S. 

156, 167 (1998), despite the fact that Philips, other federal courts, 

and Washington courts have uniformly rejected the relief granted 

by the trial court. See Mitchell Deel., Ex. A (Summary Judgment) 
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at 17� Brown v. Legal Foundation of Washington, 538 U.S. 216, 

235-236 (2003) ("All of the Circuit Judges and District Judges 

who have confronted the compensation question, both in this 

case and in Philips, have agreed that the 'just compensation' 

required by the Fifth Amendment is measured by the property 

owner's loss rather than the government's gain. This conclusion 

is supported by consistent and unambiguous holdings in our 

cases.")� Lange v. State, 86 Wn.2d 585, 589-90, 547 P.2d 282 

(1976) ("[J]ust compensation must be calculated from the 

standpoint of what the property owner loses by having his 

property taken, not by the benefit which the property may be to 

the condemnor."). 

The law is clear on this point: just compensation 

"consist[ s ]  of the total value of the property when taken, plus 

interest from that time." Knick v. Township of Scott, 

Pennsylvania, 588 U.S. 180, 190 (2019). Under Washington law, 

a rebuttable presumption exists that 12 percent simple interest 

affords just compensation for the time value of money, unless a 
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party provides evidence otherwise. Sintra Inc. v. City of Seattle, 

131 Wn.2d 640, 656-57, 935 P.2d 555 (1997) (applying RCW 

8.28.040), overruled on other grounds by Yim v. City of Seattle, 

194 Wn. 2d 682, 686, 451 P.3d 694 (2019). The trial court's 

order does not even mention the Sintra presumption, much less 

evaluate whether 12 percent simple interest would afford just 

compensation. 

The trial court also held, on two different points, that just 

compensation for withheld daily interest should not be calculated 

consistent with the methods that DRS used to determine and pay 

quarterly interest. 

The trial court awarded respondents just compensation 

using an accrual date of the "end of the earnings period (pay 

date)." Mitchell Deel., Ex. A (Summary Judgment) at 14. It did 

so despite the fact that DRS's historical records showed interest 

was calculated using an accrual date of either the earnings period 

or a separate "transaction date," depending on the time period at 

issue. 
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The trial court also awarded respondents just 

compensation as if DRS were paying 5.5% interest rather than 

the 5.25% annual rate that DRS actually used. It did so based on 

a November 14, 1977, memorandum from the DRS Director 

stating an intention to pay 5.5% interest. Id. at 13-14. DRS's 

historical records showed that the lower rate was used. It appears 

that the 1977 memorandum was either mistaken or not 

implemented immediately. Respondents did not challenge the 

veracity of DRS's historical records but argued that they should 

be disregarded. 

These holdings raise not merely "debatable" issues, as 

required for a stay under RAP 8.l(b)(3). They are reversible 

errors. First, the holdings constitute or reflect factual findings, 

inappropriately made by the trial court in ruling on summary 

judgment. See Solnicka v. Safeco Ins. Co. of Illinois, 93 Wn. App. 

531, 533, 969 P.2d 124 (1999) ("Summary judgment is proper 

only when there is no genuine issue of material fact and the 

moving party is entitled to judgment as a matter of law."). 
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Second, it is certainly debatable whether it is correct as a matter 

of law to ignore unchallenged historical records relating to the 

methods by which interest was calculated and awarded. 

2. A stay is necessary to preserve the fruits of a 
successful appeal, and the equities favor a stay. 

Denial of a stay of the Orders would greatly prejudice 

DRS. First, compliance with the Orders will impose a large 

burden on DRS, especially given problems with implementation 

unaddressed by the trial court in the Orders. McMahan Deel., at 

,r,r 2-14. Second, if a stay is not granted, DRS's appellate rights 

will be vitiated. Monies paid by DRS under the Orders would be 

extremely difficult, if not impossible, to recover. Id. at ,r 15. 

Should DRS prevail, it would have to try to claw back millions 

of dollars from over 26,000 class members-class members 

who, by the time DRS prevails, may well have withdrawn and/or 

spent the money transferred to them. Id. Recovery of those funds 

would be impractical, if not impossible. See id. A stay is thus 

necessary to preserve for DRS the fruits of a successful appeal. 
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By contrast, a stay will not prejudice respondents. 

Although payment may be delayed, that delay is compensable by 

post-judgment interest. Moreover, class members will still have 

access to the existing benefits associated with their TRS Plan 3 

accounts. Id. at ,r 16. While the aggregate class award is 

significant, for most individual class members, the existing 

benefits to which they are already entitled are significantly 

higher than the amounts that they may receive as a result of this 

litigation. Id. Given the acute harm DRS will suffer and the 

minimal to no harm respondents would suffer, the equities favor 

a stay. See Boeing, 43 Wn. App. at 291 (holding that where "the 

adverse effect [ of a stay] can be measured in terms of a monetary 

amount [ and] met by a bond, supersedeas should always be 

granted'') ( emphasis added). 

V. CONCLUSION 

The Court should rule that the Orders have been 

superseded or, if not, that they are stayed pending the outcome 

of DRS's appeal. 
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